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case . Oviond @ank v chup Seny Qertanank

Now, coming back to the crucial issue in the present application, in my judgment, the plaintiffs cannot enforce their right as
an equitable chargee to obtain an order for sale under s. 256 National Land Code for the following reasons. It must, first
and foremost, be recognized that the National Land Code adheres strictly to the principle of registration and recognizes only
parties who are registered under the Code. Section 242 states that every charge to secure the repayment of debt, or the
repayment of any sum other than a debt, shall be effected by an instrument in Form 16A or in case of acquiring the payment
of annuity or other periodic sum it shall be in Form 16B. Secondly, s. 243 clearly stipulates that every charge created shall
take effect upon registration so as to render the land or lease liable as security. This statutory requirement is enforced
under s. 218(2) which stipulates that the transfer under the Code of any charge shall be effected by an instrument in Form
14B. Thirdly, the effect of a transfer of a charge by a chargee shall pass to and vest in the transferee upon the registration of
the transfer (s. 219(1)) and by subsection 2 the provisions, express or implied, of any transferred lease or charge shall, so
long as it continues vested in the transferee, be enforceable by or against him as if he were a party thereto. Thus, from the
above sections of the Code it is abundantly clear to all and sundry that the Code recognizes only registered chargees. Hence,
before the plaintiffs could invoke their right under s. 256 National Land

Code, they must first be registered chargees by registering either a fresh charge in Form 16A or transferring the said charge
in Form 14B from the former chargee, the Citibank N.A. into their name. Thus, whilst the Federal Court in Mahadevan , on
one hand, held that the National Land Code does not prohibit the creation of equitable charge, the Code being a complete
and comprehensive Code of law governing land, on the other hand, clearly requires the charge to be registered in its
prescribed form before a chargee can enforce his right of foreclosure under the Code.

For the above reasons, | am satisfied the defendants have shown the existence of cause to the contrary within the meaning of
s. 256(3) National Land Code. Accordingly, the plaintiffs’ application is disallowed with costs.

£ fack 4o e rconwvo & (B and cimg gk, whaf conr

Cimg Gapk do7

> odMse CiMb Bank o amer o puvale caveat while
af e same e, reister s chovge..

~—

@ Distinction betwer? modgage ve [oay

4

- S S p? ]



Chaye. ove e (and, choy

oy dremnt Py (van , Wit cav the

cha»éu i ]

ow (1
fo ged
Rher 6 mine,

/

piece ok (and . e chalged e lad +o Mt{yloawk
cach o e bucines. Wnay(oawlc H(jw’md the chage.
(D ran

it Bvaycid prblem gnd Mot

dcfaulkﬁwj on loan. What cap Maybanic do 7

- YVlaybawlr‘. ay have tewd
Cnot a

l

Lelong

House /
Auction

Bank (chage) vl vank
fosefl e~ ouse /(and
4o wedaim omy [0sS N
wnov'@ - £953%

Ownr (chavgoy) wiil wantt
fo Stop e sale so e sll
own st house [ land by
mvgqir\j “excince of cause

+o wﬂwvj’ - $250(3)
- §26%CD

Wuresfiov

/mm@ ¥ sale -525%
Land ofgce

ot

icable

Hite = 5790 -143)

{ I Selangor Auction Property

3d-@

Puchong landed properties

Up for grab!

1l Nick 0104208347 free registration

No. 21, Jalan Putra Impiana
12, Taman Putra Impiana,

~«= RM583,200
24 Oct 2023 (Tue)

- RM850,000
tion Date 25 Oct 2023 (Wed)

No. 38A, Jalan Mutiara 2/12A,
Taman Mutiara Indah, 47100
Puchong, Selangor

47100 Puchong, Selangor

1an Poce RM750,000
o SRS oo wmwmn nan Putra Prima, Selangor
1.1, Jalan Petr.a Prima 5/2¢
RM200,000 Py eaindeds e
evsecsar? o man Putra Prima, 47100
SR A o
! ng Jaya, 'uchon, 5 |
ricron b R St 1 (75 [ o) (620
oo 17 1 comment



OFS

- 5253
v
-Sasu¢
/ Form (0D[loE \
Pegittyy +itle Land «iie +ile
- 5256 - 260
J/ - $26€1
-0§% poc ——sc’;‘e;
l -5$264%
- $35% Fown l6H R
l ¥ dence ir chedam{
ot Sale
- 5354, £359 :
Y Y

Chavgey (owner) ma
object the Sale if thee
iS “existente caufe o the
contran $356(3)

Chagov(owmer) may

hnol- W sale if
s ekisiomce

CTC ¢263CH




Explain the Process of Order for Sale

L] 1
[ |
| |
| |
| |
| |
| |
| [
[ |
[ |
: Notice :
| / \ |
| |
| |
| Order for Sale by Order for Sale by |
: Court Land Administrator :
{ Types of Titles: Types of Titles: :
| 1. Registry Title 1. Land Office Title |
| 2. Qualified Title Corresponding to Registry Title 2. Qualified Title Corresponding to Land Office Title |
l 3. Subsidiary Title 3. Subsidiary Title :
| [
Processes:
{ 1. Application for Order for Sale under Order 83 ROC 2012 + Processes: :
| Notice of Application + Affidavit 1. Service of Default Notice |
| a. Filed in the Court Registry a. Filled in the Land Office |
| b. Hearing  in Court within 4 weeks from filing date b. Copy of F16D N |
| 2. Registrar of the Court to serve Order to chargor and chargee 2. F16G - Application for Order for Sale |
| and publicly advertise the sale 3. Land Administrator (LA) to hold enquiry |
| 3. Order 16H - Public Auction 4. F16H - Order for Sale by LA I
: 4. Preparation for Sale 5. Procedure prior to sale :
I a. Setting of auction date by Court + Appointment of a. Copy of Notice to both parties |
| auctioneer b. Public Notice |
| b. Chargee prepares conditions of sale c. Deposit to LA IDT within 7 days |
| c. Chargee deposits Court IDT within 7 days from date of 6. Notice of postponement of Order for Sale - F16P + Fees |
| sale 7. Application by chargee and chargor to postpone Order for |
} d. Valuatic;n Report Sale - F160 (7 days before auction) :
e. Reserved Price 8. Conduct of Auction
| 5. Reserve Price a. LA directs the sale to take place, may be assisted Hry
: a. Deposit 10% licenced auctioneer |
| b. Pay 90% within 3 months b. Chargee entitled to bid at sale I
| c. Failure to pay within 3 months will result in forfeiture ¢. Bid at or above reserve price |
| of deposit under section 267A 9. Success - Upon full payment of purchase price, Form 161 and
| 6. Success - Upon full payment, deposited IDT and Form 16F will deposited IDT given to purchaser
{ be given to purchaser 10. Fail - 2 times, 3" go to HC.
7. Fail - subsequent date
[
e p
{ :9 zlgza_n; mgns Relevant Sections: ss 260 - 265
| 083ROC 2012
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It seems that controversy always arises as to whether Form 16E or 16D should be used in this type of cases, | do not agree
that if one is demanding principal and interest one would have to use Form 16D but if principal only is demanded then Form
16E must be used. Surely Form 16E can also be used to include interest. | see no reason why the words "AND INTEREST"
cannot be added to the heading of Form 16E with the appropriate amount of interest inserted showing separately and
clearly the principal sum plus the interest to make up a particular amount which is demanded. By virtue of s. 62 of the
Interpretation Act (No 23 of 1967) it would seem that amending Form 16E would not invalidate the claim as the deviation is
to make the intention clear rather than to mislead.




@« intiga | ond intest both s> (ental walaysion Fnavee
aavle en dewand , Whioh v Gieat Pacific
Hmn CloE[16p) Shovid M"PM

c)/m@ec use?

In my opinion the question whether the inclusion of interest in Form 16E renders it invalid or not and the question as to
which of the forms should be used depend on the terms relating to the interest contained in the agreement of charge. If it is
provided that interest is to be paid by a certain time and the chargor has defaulted in the payment, Form 16E cannot be used
in respect of such interest because s. 254 of the National Land Code requires that the chargor should first be asked by
means of notice in Form 16D to remedy the breach within the appropriate time. iithe.agieement-providessimply-thatthe
interest is pavable on demand and the principal sum is also pavable on demand, in my opinion it is open to the chargee to
serve notice in Form 16k, provided that the amount of the principai sum due and the amount of interest due are separately
andracenrarely stated In such case there is no breach to the remedied. In the present case the terms relating to interest are
contained in Clauses 1 and 5 of the agreement annexed to the memorandum of charge. The relevant parts of clauses are
reproduced below-
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I am mindful of the following passage in the judgment of Gill F| (as he then was) in the case of Mary Michael V. United
Malayan Banking Corporation Bhd [1970] 1 MLRA 358; [1971] 1 ML] 172:

Had the chargee in the present case issued a notice in Form 16E, the chargor could perhaps have successfully argued that the
form was inapplicable on the ground that the chargee was also including in the notice the amount of the interest due on the

charge. Itis to be observed that neither in s. 255(1) of the Code nor in the form itself is there any mention of .50
that if the chargee were to inciude it in the notice, the question would then arise as to whether this could be done under the
provisions of s, 62 of the interpretation Act, 1967 on the ground that such deviation from the form has no substantal effect
and is not calculated to misiead. This, however, is a question which does not fall to be decided in the present case, because
the chargee here chose to issue a notice in Form 16D which, as the learned Lord President has pointed out, he was entitled to
do.

Should this question come up for decision in the future, speaking for myself, | would say that itis open to a chargee to issue a
notice in Form 16k m respect of the principal sum. if that sum is not paid in compiiance with the notice and an order for the
sale of the land is made on that ground, the Court wouid have the power to order that any interest due on the principal sum
bepaidouroftheproceedsofsale. Indeed s. 257(1)(c) requires the Court to specify the total amount due to the chargee at
the date on which the order for sale is made.

OF course, if the chargor pays the amount of the principal sum stipulated in Form 16F, the chargee will have to issue a
further notice for the recovery of interest, in which event only a notice in Form 16D would appear ta he appropriate.

When Gill F] stated that if-the.chargorpays:the: of the principal sum stipulated in Form 16E, the chargee will have to
issuerrfurthermoticednbormel6bdonthesrecoveryrofiinterest, his mind was directed to the fact of the case before him, Le,
the fact that in that case there was default in the payment of interest. Nothing in the report shows that interest was payable
on demand. | do not think that the Judge meant to lay down the rule so as to apply also to a case where interest is payable on
demand.
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I take the view that when s. 254(1) of the NLC stipulates that the period of breach ought to have been continued for a
period of at least one month (emphasis provided), then the alternative period that may be specified in the charge by the
chargee bank must be a period greater than one month. It makes no sense for Parliament to specifically spell out that the
period of breach ought to be for a period of at least one month, and then on the other hand seemingly to allow the chargee
bank to arrogate to itself the right to abrogate the intention of Parliament by arbitrarily specifying a period far shorter than
the one month specified. In this case, the chargor has been given only seven days. In fact the Court of Appeal very correctly
stated in Chong Kon Yon v. MBf Finance Bhd[1996] 2 MLRA 359; [1997] 2 ML| 333; [1997] 1 CL) 7; [1997] 1 AMR 303;
that a court would not follow a construction of a statute that would cause great hardship to the general public where another
interpretation was available. In this case, the defendant contends that since the parties had agreed to the seven days, then
that agreement should prevail. Whilst there is no doubt that the parties had agreed to the seven days this court must look
into the reason why Parliament had specifically stated that the period of default ought to be at least one month.

In my view the further period of time is given solely to enable the chargor a further opportunity to sort out his affairs and to
look for an opportunity for a re-finance of the loan. It is logical therefore to conclude that the longer the time that is given to
the chargor the better is his opportunity to protect his property from foreclosure. It does not make sense therefore to hold
that whilst parties are free to contract to include a period other than the one month as stated in 5. 254(1) it ought to mean
that the chargee can stipulate a period of time shorter than one month. In construing the section as | have done, | am also
giving full effect to art. 13(1) of the Federal Constitution that says that “no person shall be deprived of property save in

accordance with law".

Unlicumed houeing duvelopy, : Eheng Sown Einguee
lond v was avw%an% i —sez s

@ Nemwmplmwa, ~ 06% Lum chown Peal
Vol it vate v Pwwira Hais
S final amovdt  difent Baue( »00%)

D (TS 691 \vauatioy) - vead held r)qul-



@ Does new wmegped 5 Mu b Vu"?m banle v

u@mrwﬁwﬂ tnfaud Maimeoe)  fogul Pazale
amount Jo ¢TC? - vead sw
(9 lnporingposclty Padia BB B ot v
infouef which i > W Low SN Hogy
net v lean -wead Sm
ogrensnt, Snes ot amownt
4 cT1C?
Loan agmm{- allow vawation Fe0 Yoke Foon v
o€ interctt - -le chaner > Public Baviie
\mvn it - doeg ¢ amount - read tw

45 CTC 7 - 15 wikler notice
o vav mioetd o owed 7

@ Whot cauges CTC] : Low Lee Liavs
~H0d S
(D  Does S21 Le appy +o Thatmegz. Nisha
E—
Chorge ! wm.a L Cpeirt 52 4o 1%
Computotion of Hime - Cenputation few date & Kailne to pay,
Stauts ] nok fom _oxginy of Fown 16D >

ity Bom _ Hinmad magwep 0 Sivaders
- Liwkaton S [(f»yem) appy o choge
ackiev) > Sifter fvm  Rovmna in Sivadert |
M"vc!_ ~ Ahmad Iaavep



Cases o thete issues

@ Cor (2) O\p']w(- DS, £256(3) because Chiay

- S95300)(0), suH0)()

gee doesnt Dwmply v 82537

@ Assumivg (B wen otk ., can he kendey poyment o yedemn his land
N J s

befne

cenclution) ¢ e Sl by public quesion 1

@ Can @ sl bis Yand 4o hic fimd @ b aufe @ btey hine Q,.‘?[,,
ice. . o once fe got e Moy ,(@ wil pay Mayoauk . Can he

@ Cap maybamt ()vivu-lcij cell o @ becaute. (B e to by fum mayioamt.

ot 0 highy pw'ce,?

() Can o choger tender
aqwuw fo "vedapn s lavd
Woule bedne conciwgjon of
e mle (leoh'c aucter) 7
- Wt (s genclvsior of
Lale?

(3D (w4 coud sob agide a
Succasedy] gublic puckion Infawuy

ot gqle by Puivak heafy?

@ Can fhe chau,ovsdl bj pv;vu{c
’wcaﬁ". Can he thagee

sl U pvivaJre 'Maf]?

—_—

—_—

_—

Silard v w91 Fraes,
Fo~d

- wod sw

- fake pete s care
War decided Lefoe
NLC  amendment

Muj Bank v/ Chealn
i Yu
- ead SW

Cl,wvly Bun Suw
-tad WHOLE Care



Summaw ov Dealings ( CHARGES")

O Undeetand the ceafion o eAV/Hqu chave

(D Unductard  the  diffeunt preedit i OFS 0366 for vegichy it and
(and  ofhe e

@ The Lhdvgw (ower) Wwill wart 4o yaise oloeo’rfw‘ Vg sy M?
‘exitlene oF caue 4o t:wrhqy - Su03), Q%BC

@ W the, thee (s CTC 6 ot |
") ma ot Low L& LUan
b) mutt gatlty Sa6¢
c) must Cutitf, 083 RocC
* (Mﬁ:ij ,?w must leb chingoy Eaow exoet amount opd
can dd on etha infewtd (€ pot in Ol]mmw+)

§alg must e Pﬁvdrki nuctiov | sotichy 1252C0(9) and $269¢1) ()

®
@ Privale featy sale Iy chagoy alloved = e am {endey paywurt
uh Ay 4L Defne ()wdmw made 4| paypent - S 266

@ Duvake -{-wﬂ:, Sale. ?y chavjw NOT al(oved



