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g Issue of stakeholder

Q
:

If lawyer had received
money

from purchaser and then

absconded
,

who bear the loss ?

case
:

kuldip single-read sm

UCBC vLee Lee Eah-read Su

Tou Theam clock -

point 8 +013

-no conclusive answer
,

look at the

position
of the lawyer

whether is he stakeholderlagent ,
look at

any
clauses insected

in the contract
,
look at overall circumstances

g Private search vs official search

- 3384
,
5385

,

5386

- Two conflicting cases

Tirai Kristal
VS

pon

tanglong(COA)

z

-

can only daim - no difference 5304
,

8385

damages if information
- can daim

damages
was retrieved

by 5385
-read sm) point 24-39

- read sml point 16-24



& Position of purchaser pending registration

-position is of a bare trustee-base trust concept

-take note of the case
:

Wan Noor Kamariah (COA)

-> differing arguments /reasoning between

judges

d
Avitah

sold
Plaintiff

ReaHy >(buyers/xMB7

e Soldagain
~

munird sons

f Imortgage
SME Bank



e Dealing -

CHARGES

W W W 4d
e f

³ O

what is What if bank Difference there's a change
a charge? forgotmisplace between over the land/

t and didrit registe mortgage
house -

now to
register

the charge? VS but chargor

a charge
? charge? cowners doesn't

pay
the loan-

d what can the

· Discharge 5270-280 charges (bank)
~ Possession S270-277 do?

d What is a charge and how to register
a charge

-sel study manual
- S241

-

3242 -> Form 16 A / 16 B

- 5243



e What if the bank forgot/misplace the charge

eg
. own a

piece
of land . In order to get fast cash

,
he charge

his land to cim Bank to get ams million cash .
The bank

took his land as security for the repayment of the loan .

The

Solicitor for Cimb Bank filled all the required form (Form16A)

and then he went on holiday . He forgot about
registering the

charge .

IssueO S
years

later
.
p has no

money
to
pay

the monthly
loan . CIMB Bank then proceed to sell the land in order

to get back whatever
money they can. & found out

that the charge was not registered ,
can & argue

CIMB Bank cannot
apply order for sale ?

Issue& & then proceed to sell his land to B . argued that

since the charge was not registered,
there's no restriction

on his land
,
he car do whatever he wants

.

can

CIMD Bank stop &
from

doing
so ?

Issue& · CIMB Bank cannot apply
OFs

Issue 8 - technically species
can do

whatever he



g charge not registered
-

give rise to equitable charge

& equitable charge is equitable principles
-> S3/S6 CLA

->

recognised in malaysia counts

f NIC does not prohibit
creation of equitable charge ,

but for charges
SCIMB Bank eg) to enforce his right ,

he must register his charge
under NIC

g case :

mahadevan

Malayan Banking V Zahavi

Oriental Bank v Chup Seng Restaurant

Tan see lock

standard chartered v tapsing to be

*

just understand these cases

d Summary
:

-

changel (CIMB Bank eg) acquires equitable charge
-but charged CANNOT

a) apply order for sale

b) claim indefensibility
-charges MAY

a) enter a private caveat



case : Oriental Bank v Chup Seng Restaurant

* Back to the scenario of n and cimB Bank
,
what can

CIMB Bank do?

-> advise CIMB Bank to enter a private
caveat while

at the same time , register his charge .

f Distinction between Mortgage
vs loar

-see sm
py

59



q charge over the land
, charger doesn't

pay
loan

,
what can the

changel do ?

eg . f own a piece of land .
He charged the land to Maybank

to get cash for his business . Maybank registered the charge.

After 6 mths
, & ran into financial problem and start

defaulting on loar
. What can maybank

do ?

-maybank may
have remedy of possession/remedy of sale-3253

(not applicable for Land office

title - 3270 -277)

Lelong
House /
Auction

Bank (charges) will want
to sell the house/land

to reclaim
any

loss in

money
- -253

owner (chargor)will want
to
stop the

sale so he still

own the house/land by

arguing existence of cause

to
contrary

-

Schi)



OFS

- 5253

W

- S254

Form 16D/16 E

L -

Registry title
Land office title

- 3256 - 260

- 3261

- 3262

-08 ROC - 3263

- 3264

- S257
,
Foun 16d

- 3265

* difference in procedure

- 3258
,
3259

at sale

Ii

charger (owner) may chargor(owner) may
object the sale if there object the sale if

is existence cause to the
there is existence

contrary 3236(3)
CTC S263(1)





- make notes

Dealing-charges ,

main examinable areas on these arears

eg . & own a piece of land and charge it to maybank

can & Object OFs
,

3236(3) because
charges used wrong Form ,

32St ?

-use Form 100 instead of 'Form 16 E

2 can & object OFS
,
S296(3) because charges doesn't

comply
in 3254?

3 can & Object OFS
,
S236(3) because charge

doesn't comply in 083 ROC ?

4 Car & Object OFS
,
S236(3) because charged doesn't comply in 3257?

- S257(1)(a)
,

S237(1)(g)

3

Assuming&
won lottery ,

can he tender
payment

to redeem his land

before conclusion of the sale by public auction ?

6 can e sell his land to his friend & because & offer him high

price .
So once he got the money ,

e will
pay maybank .

Can he ?

7 can maybank privately sell to & because & offer to buy from maybank
at a higher price ?



Cases for these issues

can & Object OFs
,

3256(3) because
charges used wrong Form ,

32St ?
-

- use Foun IoD instead of Foun 16E

2 can & object OFS
,
S296(3) because charges doesn't

comply
in 3254?

3 can & Object OFS
,
S236(3) because charge

doesn't comply in 083 ROC ?

Wrong form used (160/16E)
7

Jacob V OCBC

- does it amount to CTC - read sm

-256(37

e If principal and interest both Jacob VOCBC

payable on demand
,

which
7

-read sm

form (16E/16D) should

charges use ?



f If principal and interest both
7

Central Malaysian Finance

payable on demand
,

which ~ Great Pacific

form (16E/16D) should Development
chargel use ?

g If principal and interest both many
michael

payable on demand
,

which
7

(mention in orbiter)

form (16E/16D) should

charges use ?



d When does time (limitation - CIMB ~ SivaDei (COA)
7

12
years

for enforcing land -read held part

charge) starts to run? -currently not followed

e When does time (limitation -

>
ImBU Sivaberi (FC)

12
years

for enforcing land -read held
part

charge) starts to run?

f What does four clear Sivakadatchan v 4m

days in 083 mean?
7
·read sm

py 68 and 76

When does time (limitation- -

this case followed

12 years) starts to run? CIMBU Sivaderi(COA)

g When does time (limitation - Lim Ban dooi
7

12
years

for enforcing land - read sm

charge) starts to run? -this case followed

- this case deal i LA title CIMBU Sivadevi (COA)

l If it doesn't satisfy the Citibankv Ibrahim othman

requirement in 083
, 7

-read sm

will it cause CTC A must read 083

-256(37 ?

m Does failure to state amount
7

Bank Pertanian malaysia
of
repayment under

083 ~ Zainal Abidia

cause CT
, 5256(3) ! -read sm



n Failure to abide
by 1234

, 7
citibankv Mohamad

does it amount to knalid Farzalur

(T
, 5256(3) ?

- see sm

o unlicensed housing developer, > kheng soon Finance

lender was
arrogant - see sm

p Noncompliance
= 083 Lum choon Realty

-> varied interest rate ~ Pervira nabib
>

-> final amount differs Bank (2003)
-> issue on variation -read held

part



q Does new method
7

multi purpose bank
v

of computing interest
mairnoon Abdul Razak

amount to CTC? - read su

p Imposing penalty Pervira Affin Bank v

interest which is
7

WH Low 9 Ng Really
not in loan - read sm

agreement, does it
amount

to CTC?

o Loan
agreement

allow variation Foo YokeFoon v

of interest - then charges 7
public Bank

vary it - does it amount - read si

to CTC ? -
is witter notice

to
vary

interest a must ?

p What causes CTC ?

7
Lowbe Lian

-read sm

m Does S2I LA
apply to

>
Thameez Nisha

charge? When does
~ (point 52 to 113)

computation of time computation
from date of failureto

pay ,

starts? not from expiry of Fown 160 ->

differ from Ahmad magrop
in Sivadei

Limitation 321(12years) apply to charge
action -> differ from Rohana in Sivaderi

,

agree
in Ahmad macrop



cases for these issues

4 Car & Object OFS
,
S236(3) because charged doesn't comply in 3257?

- S257(1)(a)
,

S237(1)(g)

3

Assuming&
won lottery ,

can he tender
payment

to redeem his land

before conclusion of the sale by public auction ?

6 can e sell his land to his friend & because & offer him high

price .
So once he got the money ,

e will
pay maybank .

Can he ?

7 can maybank privately sell to & because & offer to buy from maybank
at a higher price ?

d Can a charger tender 7
Siland v m;] Frozen

payment
to redeem his land/ Food

house before conclusion of - read Sm

the sale (public auction) ?
-

take note this case

-when is conclusion of was decided before

sale ? NIC amendment

e can the court set aside a Mui Bank vcheah
7

successful public auction
,

in favour Kim tu

of sale by private treaty
? - read SM

f Can the chargorsell by private > Chong Bun Sun

treaty
? can the changes -

had WHOLE case !

sell by private treaty?



Summary on Dealings (CHARGES?

d understand the creation of equitable charge

& understand the different procedure in OFS 3236 for registry titleand

land office title

8 The charger Conner) will want to raise objection by saying
existence of cause to contrary' - S2S6(3)

,
S263(1)

p Whether there is Cic or not ;

a)
may quote

Low he Lian

b) must satisfy S234

c) must satisfy 083 ROC

*

basically , you
must let charger know exact amount and

cannot add on extra interest (if not in agreement)

d sale must be
private auction , satisfy 257(1)(a) and S257CI)(g)

g Private treaty sale by charger allowed - he can tender
payment

at
any time before

purchases
made full payment -3266

f Private treaty
sale by chargee Not allowed


